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The decline in the real estate market has hit not only consumers hard, but 

also businesses and lenders throughout the nation. While much is made of 

the surging tide of foreclosures clogging the nation’s courts and 

dispossessing Americans from their homes, the burst of the real estate 

bubble and its effect on developers and financial institutions is no less 

pernicious. Recognized homebuilders such as TOUSA,1 Levitt & Sons,2 and 

WCI Communities3 have declared bankruptcy, and many smaller developers 

are facing financial crises created by excess supply and marginal demand. 

 

The effect on lenders is equally dramatic. Lenders are faced with the 

unappealing choices of keeping bad loans on the books, financing a 
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developer through a Ch. 11 bankruptcy, or foreclosing and selling the real 

estate for pennies on the dollar. Consequently, the financial woes for lenders 

have increased, resulting in heavy losses and, in some cases, financial collapse 

or the need for government aid in order to stay afloat. 

Desperate times call for creative measures, and one potential solution for 

lenders mired in heavy real estate lending is rooted deep in American law: a 

state court receiver. In the real estate context, receivers are often viewed as 

passive custodians of real property, maintaining the value of an otherwise 

depreciating asset while another primary action, such as a foreclosure, is 

being prosecuted. But a receiver can also be an active manager of the 

property, selling units and paying back the debt owed to the lender either in 

concert with a foreclosure or independent of any other action. This article 

discusses the application of active receiverships in the real estate context of 

home and condominium builders to create value for lenders above and 

beyond what a foreclosure action can bring. This article also discusses the 

limitations of this concept, as well as venue, due process, and other 

considerations for a lender facing nonperforming real estate loans. 

Passive Versus Active Receiverships 

A state court receivership is an amalgamation of certain principles inherent in 

both bankruptcy and agency law. The receiver is an officer of the 

court4 whose powers flow from statute,5 common law, applicable rules of civil 

procedure, the order appointing the receiver, and those acts expressly 

authorized by the appointing court.6 Receivers also share traits with 

bankruptcy trustees, overseeing an estate composed of the property of the 

entity in receivership and inheriting certain rights from the debtor, such as 

pursuing causes of action.7 

 

There are two types of receiverships, one of which will be called “passive” and 

the other “active.”8 Passive receiverships are crafted to simply conserve the 

property, while active receiverships employ broader powers, such as the 

power to sell and to contract.9 It follows that passive receiverships need 



minimal cash flow to maintain necessary utility services and insurance on the 

property, whereas active receiverships require a more significant “start-up” 

cash flow from the lender and the employment of professionals and 

consultants. 

 

Although active receiverships have higher costs, the upside reward can be 

significantly greater. Whereas passive receiverships are limited by design to 

ensure that the asset in receivership does not depreciate during the 

pendency of the primary action, active receiverships are meant to enhance 

the value of the assets and generate income for distribution to creditors of 

the receivership estate in accordance with their priority, which usually means 

that all or most of the proceeds will be applied against operational expenses 

of the estate and toward repayment of the first priority mortgage. 

Active Receiverships in Practice 

To illustrate the concept of an active receivership, consider the case of Builder 

with a single development under construction in South Florida. Builder owes 

$15 million to Lender and is currently in default, and it owes another $2 

million to a variety of contractors and subcontractors, some of whom have 

filed liens against unsold homes due to nonpayment. Lender extended a loan 

to Builder during the peak of the real estate market. Builder has constructed 

approximately 100 of the 200 homes intended to be built in the project, and 

these homes sell for an average of $225,000. Another 20 homes are 

substantially complete, but still require some work before a certificate of 

occupancy can issue. An additional $5 million is required to complete the 

amenities and infrastructure-related construction (usually referred to as 

“horizontal” construction in developer parlance) on the remainder of the 

development. Overall, Builder has sold and conveyed 65 homes, but many of 

its larger competitors are underselling it, and it has no sales currently 

pending. Out of the remaining 35 completed homes, 10 are fully furnished 

models for showing to prospective purchasers. 



For a variety of reasons, Lender is unenthusiastic about the prospects of 

Builder. Lender does not feel that Builder will be able to reorganize 

successfully either inside or outside of bankruptcy and does not wish to 

restructure the loan given Builder’s outlook. However, Lender is also skittish 

about filing a foreclosure action against Builder, because the market for a 

successor developer to come in and complete the development is minimal. 

Lender expects it could sell the development for about $6 million under 

prevailing market conditions, most likely to an investor that will hold the 

property while the market recovers before reselling it at an appreciated value. 

If Lender foreclosed and appointed a passive receiver to simply maintain the 

properties, there would be minimal costs associated with utilities for the 

completed homes as well as day-to-day maintenance of the community. 

Lender could possibly complete the foreclosure process in six months to one 

year, depending on the number of parties involved in the action. Lender 

would spend approximately $200,000 in fees and costs in preserving the 

property, in addition to its own attorneys’ fees in prosecuting the foreclosure. 

However, a case such as this would be a prime candidate for an active 

receivership. Given the inventory of homes, and based on an average price of 

$200,000 per home (factoring in a discount due to the distressed nature of 

the property), there is approximately $7 million in homes that can be sold to 

existing and new purchasers. Even if $200,000 proved to be an unattainable 

price because of the market, the receiver can undersell competitors because 

the receiver will not profit from the sales — whatever profit the developer 

would make in an ordinary course sale would simply go to the creditors. As 

discussed above, because of the requirement that proceeds are applied in 

order of priority, the court would order the proceeds be applied to satisfy 

existing receivership debt and the bank’s mortgage prior to claims made by 

construction lienors and unsecured creditors; the lienors’ claims would not be 

reached unless proceeds exceeded the $15 million first mortgage debt in 

addition to administrative expenses incurred by the receiver. Moreover, there 

are other steps an active receiver can take to generate a profit margin that a 



similarly situated developer could not attain. For example, a certain 

percentage of profits from a sale by a developer would need to be reinvested 

in the project to complete amenities and other horizontal development. 

Because a property in receivership necessarily contemplates the existence of 

a future successor developer, these major costs can be apportioned between 

the receiver and a successor developer, or simply put off by the receiver and 

later taken into account in the receiver or Lender’s sale of the development to 

a successor developer. If the receiver’s sales program is successful, Lender 

may consider authorizing the receiver to complete the partially constructed 

homes using the sale proceeds at no additional cost to Lender. 

It is important to note that the sale of individual units in a condominium or 

subdivision often do not bear a negative impact on the sale of the 

development as a whole. In the above-referenced hypothetical, the floorplans 

and other unique aspects of the community may be trademarked and not 

subject to disposition by the receiver, or the particular models used in the 

community may simply be outdated and subject to replacement by a 

successor developer with distinct models that still conform to the identity of 

the community. Regardless, the community’s value is approximately $10 to 

$13 million with the inventory sold by an active receiver prior to the 

foreclosure sale, which represents considerable additional value to Lender 

over and above the $6 million value of the property as is. 

Because active receivers can play a major part in creating additional value for 

lenders, it is important to look at the mechanics of a receivership: the venue 

of the receiver, the methods by which a receiver may be appointed, the 

powers an active receiver should be given, the reasons an active receiver 

should be appointed rather than a workout situation with the developer or an 

assignment for the benefit of creditors, and finally, the limitations on the 

concept of the active receivership. The remainder of this article will discuss 

these concepts in detail. 

 



Appointment of Receiver and Other Procedural Considerations 

Under Florida law, the appointment of a receiver is in the sound discretion of 

the court and is inherent in the equitable powers of the court.10 Because the 

appointment of the receiver is a significant request, it is available only in 

extraordinary situations to those who have a legal or equitable claim to the 

property.11 The appointment is not exercised simply because it can do no 

harm or because the parties consent to the appointment.12 The rationale for 

the heightened requirements for the appointment of a receiver is that the 

court must balance the owner’s right to own and possess the property 

against the lender’s right to protect its security in the property and prevent 

waste.13 Thus, there must be some showing that the property is susceptible to 

deterioration or that the receiver is necessary for preservation of the 

property.14 Despite this evidentiary requirement, practitioners in receivership 

proceedings are well aware that a contractual provision for the appointment 

of a receiver is accorded great weight by the court and, although it is alone 

insufficient to justify the appointment of a receiver, may provide a basis for 

the appointment of a receiver where, without it, a receiver might not be 

appointed.15 

 

Receivers are generally appointed as ancillary relief, typically in a foreclosure 

case.16 However, there is precedent for filing a complaint that only seeks to 

appoint a receiver (hereinafter “primary relief”); one basis for this is 

substantive and the other is arguably required in certain foreclosure 

proceedings. Substantively, a complaint for the appointment of a receiver 

requires the existence of rare and unusual circumstances, which is separate 

and distinct from the showing required to obtain a receiver as ancillary 

relief.17 Appointment of a receiver as ancillary relief is predicated on evidence 

of wasting of the property requiring a receiver to be appointed by the court 

for the purpose of stemming the depreciation, whereas appointment of a 

receiver as primary relief appears to require a showing of what necessitates 

the appointment of a receiver and what prevents the petitioning party from 

filing a complaint to foreclose the property.18 This standard has not been 

developed by case law, but one situation that may give rise to a receivership 



as primary relief is when the facts or elements that would enable a lender to 

foreclose are absent19 or otherwise deficient, and the need for a receiver is 

paramount.20 

 

Procedurally, a separate action for receivership may be necessary under 

Florida’s venue statutes for foreclosure and receivership actions. To illustrate 

the application of these two statutes in practice, suppose that a developer 

has property located in Miami-Dade, Monroe, and Palm Beach counties. 

However, the developer’s principal place of business is located in Broward 

County. The receivership venue statute provides: 

When an application is made for a receiver of property and it is located in 

more than one judicial circuit, the court appointing the receiver has 

jurisdiction over the entire property for the purposes of that action but the 

application for the receiver must be made to the circuit court in which the 

principal place of business, residence or office of defendant is located.21 

The foreclosure venue statute provides that actions shall be brought only in 

the county where the property in litigation is located.22 In the event of a 

mortgage encumbering land in multiple counties, such as the above 

hypothetical, the foreclosure may be brought in any county where the land is 

located.23 Thus, applying these statutes to the above hypothetical creates a 

situation where receivership venue is only proper in Broward County, 

whereas foreclosure venue is only proper in Miami-Dade, Monroe, or Palm 

Beach counties. If a lender seeks to foreclose the property and also appoint a 

receiver, these statutes appear to dictate the filing of two separate actions. 

Finally, it is important to note that the court appointing the receiver acquires 

jurisdiction over the property subject to the receivership proceedings, and it 

withdraws jurisdiction from other courts that may otherwise have jurisdiction 

to issue judgments that affect receivership property.24 Thus, creditors may 

obtain in personam judgments against the debtor (assuming the debtor is 

not in bankruptcy), but to make any claims against receivership assets, they 

must obtain leave from the appointing court.25 This provides an orderly 



method for creditors to make claims against receivership assets without the 

receiver appearing in numerous forums and creating unnecessary expense 

for the receivership estate, as well as eliminating the potential for conflicting 

outcomes that may occur with multiple judges considering the same issues.26 

 

Powers of an Active Receiver 

Unlike bankruptcy cases, which are governed by the U. S. Bankruptcy Code 

that establishes the powers of a trustee or debtor-in-possession,27 or 

assignments for the benefit of creditors that are governed by a chapter of the 

Florida statutes devoted to their administration,28 the powers and constraints 

of a receiver are typically dictated by the order appointing the receiver and 

Florida case law.29 Thus, the order appointing the receiver is a critical 

document that shapes what the receiver may do without further court 

authorization, what the receiver cannot do, and what the receiver may do 

pursuant to a subsequent court order.30 

Active receiverships necessarily contemplate a broad array of powers for the 

receiver’s disposal.31 It is necessary for the receiver to be able to exert these 

powers without further order of the court; otherwise, there will be delays and 

unnecessary expense in liquidating the inventory of units for sale.32 A lender’s 

protection in a receivership is not to provide for lender approval of certain 

acts, since this is arguably inconsistent with the receiver’s role as a court-

appointed, neutral party,33 but to instead provide clear and consistent 

channels of communication that allow the receiver to know exactly what the 

lender will and will not fund. Insulating the lender from the acts of the 

receiver is also important because it protects the lender from attacks by other 

interested parties that may assert that the lender in fact controls the 

property, thus, creating a risk of lender liability in the event acts taken during 

the receivership give rise to a cause of action by a third party.34 Moreover, a 

receiver is entitled to judicial immunity,35 although the receiver will be 

personally liable if its actions fall outside the scope of its powers.36 

Important powers inherent in an active receivership are the power to sell 

receivership property;37 to operate the property as necessary to protect and 

preserve the collateral;38 to assume or reject contracts of the estate being 



administered;39 to settle and compromise claims with the approval of the 

court;40 and to assert rights held by a developer or commercial 

enterprise.41 Commensurate with these broad powers, an active receiver is 

tasked with stringent reporting duties to the appointing court, the lender, 

and the debtor.42 Additionally, there should be procedures in place for the 

review and approval or disapproval of funding requests to streamline the 

payment of fees and expenses incurred in preserving and disposing of the 

collateral. 

 

One of the most important powers of a receiver is the ability to sell property 

free and clear of existing liens, with these liens to attach to the proceeds of 

the sale. The legal underpinning of a receiver’s ability to sell is that the 

appointment of a receiver places the property under control of the 

appointing court and empowers that court to resolve all questions 

concerning title and disposition of the property.43 Because the appointing 

court has custody over the property, it possesses the power to approve a sale 

of the property under appropriate circumstances.44 Homes or condominium 

units may be subject to construction liens in addition to the lender’s 

mortgage encumbering the property. Some of these liens may be for work 

done on that specific unit, whereas other liens may encumber the whole 

property (such as for earthwork or other development-wide construction). A 

receiver can sell the property free and clear of all liens with the liens 

transferred to the proceeds of the sale.45 The receiver delivers a receiver’s 

deed to the buyer who can generally obtain insurable title, a critical 

inducement for purchasers of an individual unit in a distressed property. In 

many ways, this procedure is analogous to bankruptcy sales under 11 U.S.C. 

§363(f) of the U.S. Bankruptcy Code, without the limitations provided by that 

provision.46 The appointing court can subsequently order distribution of the 

proceeds in accordance with the priority of creditors.47 

In many situations, the free and clear partial liquidation of property subject to 

receivership is similar to a foreclosure, only on a dramatically reduced time 

frame. A receiver can take a heavily liened property and dispose of it via a 

judicial sale to a third party, with proceeds of the sale applied to the claims of 



creditors. Given the size of the senior mortgage in these situations, most or all 

of the proceeds will be distributed to this claim, leaving little or no money for 

junior lienholders or unsecured creditors.48 Considering the similarities to a 

foreclosure action, it is important that the receiver observe the principles of 

due process when selling property free and clear of existing liens. 

Finally, active receiverships are team efforts. Projects that are appropriate for 

an active receiver are often bloated with excess payroll, which will be greatly 

reduced shortly before or after the project goes into receivership. Receivers, 

above all else, are motivated by short-term concerns on how to maximize the 

value of the property for the benefit of the lender and other creditors. 

Therefore, staffing needs on the project side may vary widely with principal 

support being provided by consultants, accountants, and attorneys. Some 

cases will require a construction budget by the receiver, whereas other cases 

will focus on legal and financial issues associated with sales and regulatory 

issues. Thus, the receiver will also need to be empowered to employ and pay 

these professionals and consultants as necessary.49 

 

Limitations on the Use of Active Receivers 

Active receivers are not a panacea for all commercial real estate loans. They 

require a lender that takes a long-term view on obtaining payment of its loan 

(at least a year, depending on the size of the inventory and the steps 

necessary to begin the sales procedure, although some large mortgage 

foreclosures with dozens of defendants may take just as long to obtain a final 

judgment of foreclosure), and further require a sometimes significant up-

front funding from the lender for a period of time before the operation and 

disposition of the property begins to fund receivership operations and 

repayment of the lender’s mortgage. Most importantly, the project needs to 

be at a point where at least some of the receivership property is ready to be 

sold without significant sums needed to finish the project. If, for example, a 

condominium tower is half complete and in foreclosure, a receiver may not 

be in a position to do anything more than preserve the value of the asset and 

assist in marketing the project as a whole. 



A second limitation is judicially created. Some courts have held that a sale by 

a receiver is only proper when the character of the property or the 

surrounding circumstances are such to render a sale necessary for the 

adequate protection of the parties, and only then when it is for a reasonable 

price as determined by the court.50 However, in the context of home and 

condominium builders, adequate protection is precisely the reason for the 

sale of individual homes and condominium units. Without these sales, 

receivership costs would simply add to the amount owed by the debtor and 

result in the lender growing further undersecured with each passing month. 

Furthermore, when residents are already living in a community development 

or condominium, the surrounding circumstances of the property create a 

strong public interest in a receiver’s sale, since these sales add additional 

residents which will help defray costs and move the community or 

condominium forward toward completion. 

Finally, the appointment of a receiver does not preclude a debtor from 

declaring bankruptcy. The filing of a bankruptcy will displace the receiver and 

further require the receiver to turn over property of the debtor to the 

bankruptcy trustee or debtor-in-possession.51 However, in the real estate 

context, a bankruptcy filing may be a bump in the road to an active 

receivership instead of the end of the road. For example, bankruptcy law 

makes it easier for a secured creditor to obtain relief from stay against single-

asset real estate.52 Moreover, if there is an accompanying foreclosure action 

and it appears that the petition was filed simply to stave off a foreclosure sale 

from taking place, the bankruptcy filing may be found to be in bad faith and 

subject to dismissal.53 If the lender plans to seek dismissal of the bankruptcy 

case, it should consider moving to excuse the receiver from turning over 

assets and providing an accounting to the bankruptcy court.54 In making this 

determination, the lender should also keep in mind that a debtor-in-

possession or bankruptcy trustee may be able to generate recoveries through 

preference actions55 and fraudulent transfer actions56 that a receiver cannot 

bring. 

 



Advantages of an Active Receiver Versus Other Alternatives 

There are four primary solutions to the plight of the distressed commercial 

loan: 1) The lender and developer work out an extra-judicial solution that 

changes the terms of the financing so that the loan can continue to be 

serviced; 2) the developer files for an assignment for the benefit of creditors; 

3) the developer files for Ch. 7 or Ch. 11 bankruptcy; or 4) the lender exercises 

its remedies under the loan documents — namely foreclosure and the 

appointment of a receiver. 

 

From a lender’s perspective, the advantage that a receiver has over the other 

three alternatives is the amount of control the lender can exercise over the 

process. Restructuring a loan is often a continuation of business as usual with 

modified terms. The other three alternatives all involve court oversight. 

However, assignments for the benefit of creditors allow for the debtor to 

choose the assignee of the debtor’s assets,57 and the assignee may only be 

removed for good cause.58 Similarly, a Ch. 7 liquidation will typically be 

controlled by a randomly selected bankruptcy trustee,59 and in Ch. 11 the 

debtor is entitled to remain in possession of the assets.60 Only in a receivership 

can a lender nominate who will control the receivership property during the 

course of the proceedings. This power is meaningful, as a lender will 

nominate a receiver that it trusts, and courts generally appoint the 

recommended receiver absent extraordinary circumstances, such as a 

receiver’s inability to act impartially. 

 

Moreover, unlike bankruptcy, where an undersecured lender will only receive 

a pro rata share of its deficiency under a plan or distribution, and often must 

make other financial concessions to unsecured creditors in the financing of a 

Ch. 11 case and sales under §363(b) of the bankruptcy code, receiverships 

strictly adhere to creditor priorities.61 This allows the benefits of the active 

receivership to directly flow to the lender. 

Furthermore, active receivers may play a critical role when there are 

substantial risks in making a credit bid for the property at a foreclosure sale. If 

environmental hazards or other regulatory or liability problems are present, a 



lender may forego completing a judicial sale on the property because the risk 

of liability inherent in being in the chain of title is simply too great. Similar 

considerations exist where substantial developer rights exist that a lender 

does not want to sacrifice, but also where substantial liabilities exist that the 

lender does not wish to incur. In this situation, a receiver’s sale allows for the 

property to be purchased by a third party with proceeds applied to the 

lender’s mortgage without the lender taking control of the property at a 

foreclosure sale, while preserving the developer rights that are part of the 

sale. 

Conclusion 

Active receiverships are an important remedy to a lender mired in a bad 

situation on a nonperforming loan. If the developer has an inventory of 

completed units to be sold, the receiver can sell the properties, even if they 

are encumbered by other liens, with all proceeds to be distributed to the 

lender (and only to junior lienholders and unsecured creditors if there is a 

surplus). These partial sales will supplement the final sales price to a 

successor developer and will bring the lender far closer to realizing a 

reasonable return on its loan than it would obtain in a straightforward 

foreclosure and sale of the property to a successor developer. These sales will 

also reduce the obligations owed by the debtor and will allow the 

development to continue progressing toward completion during the 

pendency of the receivership or foreclosure action. Considering the real 

estate woes currently suffered throughout Florida, we can expect active 

receivers to play an increasingly larger role in assisting lenders in crisis. 
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